March 10. 1767. 


Unto the Right Honourable the Lords of Council and Seſſion, 


T H E E 


PETITION 


O F = 
e e 40 44 C5 
GEORGE- JAMES Duke of Hamitron, Lord 


DoveLas Hawmitron, and their Tutors, and of Sir 
Hzw DaLzvmeLs of Northberwick, Baronet, 


Humbly ſheweth, 


HAT after the memorials in the Douglas cauſe were 
far advanced, in the month of January kft, a letter from 

Lady Jane Douglas to the deceaſed Lord Milton, dated 
| Rheims 21ſt November 1748, was diſcovered among his 
Lordſhip's papers; and copies of it having been given to both 
parties, ſome notice was taken of this letter in the memorial for 
the purſuers, Part V. p. 20. But hitherto the original letter has 


not been produced in proceſs; it remains ſtill in the hands of Mr 
William Alſton writer to the fignet; and as it contains ſome par- 


ticulars to which reference is made in the meniorial, it becomes 
neceſſary to have your Lordſhips authority for tranſmitting it to 
the proceſs, where the other pieces of evidence founded upon are 
lodged. ; 

| That fince both memorials were given in to court, Mr Archi- 


bald Stuart, as the petitioners are informed, has, upon a ſearch 


amongſt his papers, found two letters from the Duke of Douglas 


ro him; the one dated the 16th of January 1752, and the other 


a 


the 7th of November the ſame year. 
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The fieſt of theſe letters 1 is in the following words, 


C 817 R, | Douglas Caſtle, 1 6th January 1752. 
** I received your letter, and likewiſe ſaw the letter you wrote 
to Stockbridge, with a memorial, and anſwers thereto by Mr 
« Craig concerning my fiſter. I deſire you will go on in the 
* proceſs, and follow Mr Craigie's advice in every ſtep of the pro- 
* ceſs; and that you aloolh i. _ all youſ might. 1 hea Or. 
T (Signed) DovoLAs. “ l 


The other a is in thele words. 


1 4 SIR, „ Dongle Cafile, 7th November 1752. 
I obſerve, by the copy of your receipt to my ſiſter, dated the 
« 27th of Oftober laſt, vl c . has WY Maliveted: up to 8 ro you all 
“the papers that were depoſited by me in the hands o Mr Ha- 
© milton of . lIanefwick, upon ral 26th of July 1733, a note of 
* which you had from me a long time ago; and as my ſiſter 
* may likewiſe be poſſeſſed of a great many other papers granted 
by me, which now eſcape my memory, I defire you may inſiſt 
“in the actions at law already commenced for recovering of all 
© theſe papers. And I am, Sir, your 0 1 vat; n 
6 ſervant, (Signed) DovoLas.“ 981 F a 


4 Theſe letters it will alſo be neceſlary 2 have 5 Lordſbips au- 
thority for having made part of the — becauſe they contain 
a direct refutation of an aſſertion very improperly made in the de- 
fender's memorial, p. 16. and 17. that Mr Stuart had _— 
from the Duke of Douglas his having received from Lady 
the papers mentioned in his receipt to her; that the Duke bail: 2 
ven been made to believe that ſhe had not delivered up theſe pa- 
pers, and on chat account was incenſed againſt his ſiſter; and that 
a proceſs was carried on againſt her, in the Duke's name, for ex- 
hibition of thoſe very papers which were in Mr Stuart's cuſtody; 
whereas the letters above recited plainly ſhow, that the Duke was 
immediately informed of the papers being delivered up by Lady 
Jane; and that i it was by his expreſs authority that the proceſs was 
continued againft her, as the had not delivered up the whole of 


5 which exhibition was craved. 


The 


( {3 >) 
The petitioners cannot help being aſtoniſhed that the defender 
ſhould ſtill perſiſt in bringing accuſations of this nature againſt 


the perſons concerned on the fide of the purſuers, after the many 


leſſons he has had againſt bringing charges of that kind, unſup- 
ported by evidence. | | Carer 
The petitioners are under the neceſſity of applying to your 
Lordſhips for having the pieces of evidence above mentioned added 
to the proof, as the firſt has been ſo lately diſcovered, and the other 
two have only become neceſſary in conſequence of that unexpected 
and. improper charge againſt Mr Archibald Stuart. Wy 

To theſe two articles the petitioners had propoſed to confine 


themſelves: for though it was with reluctance they could think 


of allowing a variety of facts which are much miſrepreſented in 
the defender's memorial to paſs without animadverſion; ſo much 
had been already written on this cauſe, that they were unwilling 
to treſpaſs on your Lordſhips patience, by adding to what is already 
too bulky. DE, 25 
But as the petitioners have learned, by a petition ſerved upon 
chem by the defender's agent, that application is to be made to the 
eourt by the defender, for giving in ſome additional pieces of evi- 
dence, and for leave to give in additional excerpts from Mr Gode- 
froy's books, againſt ſome day in the vacation, it appears to them 
the more neceſſary to take notice of ſome of the facts which have 
been misſtated in the defender's memorial, that the excerpts from 
theſe books already printed hy- the defender in the appendix to his 
memorial, N' 16. are extremely erroneous; and if no notice were 
taken of this, when more excerpts of the ſame kind are propoſed 
to be added, it might imply an acquieſcence in the juſtneſs of theſe 
excerpts, as well as in the other misſtated facts. a N 
As in the obſervations which the petitioners propoſe to give in 

upon theſe and other facts in the defender's memorial, they do 
not intend in the ſmalleſt degree to enter into argument, they 
will be ready to give in theſe obſervations againſt the firſt box- day 
in the enſuing vacation. e . | 

In theſe obſervations they will take no notice of ſuch aſſertions 
as are already refuted in their memorial, nor of ſuch as are plain- 
ly contradictory to the proof; as little will they take any notice 
of thoſe general aflertions which depend upon no better authority 
than the defender's own averments, of which many occur in his 
memorial, e 
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One example of this kind occurs in che 23d page, where it is 
ſaid, that the reaſon why none of the heirs of line beſides Sir 
Hew Dalrymple engaged in this proceſs, was, becauſe they did 
not chuſe to concern themſelves in a proceſs of ſo odious a nature. 
Aſſertions ſuch as this, without any evidence whatever, do not 
merit an anſwer. The petitioners know, that this averment is 
made without any authority; as they are poſitively certain, that 
none of he other heirs of line would give any authority for ſay- 
ing ſo. 1 | 
* the ſame page it is affirmed, that neither the Duke of Ha- 
milton nor Lord Douglas have any intereſt to carry on this pro- 
ceſs. To anſwer ſuch an averment as this would lead into a long 
diſcuſſion foreign to the queſtion at iſſue. Your Lordſhips have 
found, that both the Duke and Lord Douglas Hamilton have a 
title to carry on this proceſs; and it is to be preſumed, that their 
tutors are ſufficiently qualified to judge of their pupils intereſt 


without the advice of the defender. 


In reading the defender's memorial, it cannot eſcape obſerva- 
tion, that almoſt every one of the witneſſes whoſe evidence he 
thinks favourable to him, are repreſented as perſons of the moſt un- 
_ doubted reputation; while every thing ſaid by any of the witneſ- 
ſes againſt him, is ſuppoſed to be hable to ſuſpicion. With re- 
gard to ſuch aſſertions as theſe, the petitioners deſire no more 
than that your Lordſhips ſhould take nothing upon the word of 
either party but ſo far as it is ſupported by proof. 1 
Ihe facts the petitioners propoſe to take notice of are only ſome 
of thoſe to which the anſwer does not obviouſly appear from the 
proof; and in order that your Lordſhips may know what the 
facts are which are here alluded to, the petitioners ſhall mention 
the aſſertions in the defender's memorial upon which they propoſe 
to make ſome obſervations, in the order in which they lie in the 
memorial. 

Pag. 114. To take notice of what is here ſaid of the purſuers 
having treated the Abbe Hibert in an unbecoming manner. 

Pag. 206. To take notice of the charge brought againſt them, 
of having, in their condeſcendence, and in the pleading on the 
relevancy, ſaid, that Louis Pierre Delamarre's name was La Mart; 
and which was not taken riotice of in the memorial, becauſe it 

was not imagined, that an accuſation ſo very trivial, and to — 
— the 


C © I 


the anſwer was ſo obvious, though it had been mentioned in the 
pleading, would be repeated in the memorial. - 

Pag. 207. It is ſaid, that“ from a proces-verbal produced by 
* Mr Andrew Stuart, it appears, that the widow La Marr ad, 
“that after her huſband's death ſhe had burnt ſome of his uſe- 
© leſs papers; among which were letters, mentioning the name of 
* Stewart, or ſome ſuch name.“ This fact it is the more Proper 
to take notice of, that the papers exhibited at the ſamgtime with 
this proces-verbal contain the ſtate of the fact, and the anſwer to 
this charge. 

Pag. 209. An inſinuation is made, with a view to weaken the 
evidence of Francois Delamarre, as if upon his depoſition he had 
endeavoured to retract what he had ſaid with regard to his bro- 
ther's being connected with a woman of the name of La Brun; 
which it is proper to explain. 

Pag. 211. Some obſervations are here and TA here made upon 
the evidence of Mr Menager, and weight laid upon his aſſertions 
in preſence of Mr Stuart; which require explanation. ä 

Pag. 214. A complaint is here made againſt the purſuers, for 
having taken extrajudicial declarations from ſeveral of the wit- 
neſſes; in which, as the facts are much misſtated, they require to 
be cleared up. 

Pag. 218. A very improper liberty is taken. with the evidence 
of a lady of undoubted character, not only without evidence, 
but contrary to the natural conſtruction of the evidence quoted. 
in ſupport of it. It will therefore be proper to ſet that matter. 
right. 
1 * 220. It is Gd; That the letter written by Sir John Stew- 
art to Mr Maillefer, 7 date the 18th of January 1763, was ſent 
with one of the gentlemen who went from this country to aſſiſt as 
counſel for the defender in France. 

The tendency of this aſſertion is, to weaken the argument ari- 
ſing from the extraordinary ſtyle of this letter, inſerted. in. the- 
purſuers memorial, Part III. p. 150. 151. 

This has been probably ſaid from inadvertence; as it is belie- 
ved, that the gentleman there alluded to, and to hom the letter 
was delivered in France,. will. not himſelf ſay, that he carried it 
from this country. 

Pag. 244. in fin. is the following paſſage: © It is ESR "IN 
ee that though Lady Jane and her family were. nine. days at Sedan 
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in their way from Liege to Rheims, and though Sedan is but 
a village in compariſon of Paris, yet neither party, during their 
inquiries at that place, could make the leaſt diſcovery of the 
landlady with whom they had e, or any other perſon who 
had ſeen them.” 

As the defender's agents well know the anſwer to this, it was 
not expected, that the argument founded upon the houſe at Se- 
dan not being difcovered, though uſed in the pleading, would 
have been repeated 1n the memorial ; but as it has been ſo, it is 
proper to explain how the fact really ſtands. 

Pag. 362. An argument is here drawn from the Expęſe des faite, 
drawn up by Mr d'Anjon, to prove, that the depoſitions of the 
witneſſes in the Tournelle muſt have been known to the purſuers, 
which it will be neceſſary to explain. The purſuers memorial con- 
tains nothing on that ſubject, becauſe it was not imagined, that 
after the oaths of ſo many gentlemen of reputation on this ſubject, 
the defender would have taken the liberty to make inſinuations in 
oppoſition to theſe depoſitions. 

Pag. 393. It is aſſerted, That © it is not true, that the purſuers 
„ knew of Sir John's note to Mrs Napier when they firſt fixed on. 
„ Michel's.” As this aſſertion is really contrary is the fact, and 
made with a view to ſupport the defender's charge againſt the 
purſuers, as if this action had been originally begun upon li ght 
grounds; it is proper to take notice of the facts by which it is 
ſupported. 

P. 462. The aſſertion here made, That Madame Favre ſays, that 
the child had no coverings of faſtian, deſerves to be taken notice 
of; as it may miſlead, if the ſenſe of the French words 1s not at- 


terided to. 


Beſides the facts above mentioned, and to which the petitioners. 
propoſe to confine their obſervations, another fact, which had not 
been mentioned at the pleading with regard to the books of Louis 
Pierre Delamarre, is ſtated in p. 214. in the following words. 
« One of the articles, however, contained in this book, is in the 
following words: 20th of May 27 50. Received from Madame 
© Je Brun, - 7 S 8 — 260. 
« From which it is plain, that be: (that is, Lours Pierre Delamarre) 
had a connection in the wy of buſineſs with a perſon called 
Madame le Brun. 8 
As che petitioners are in a condition to ſhew, by convincing — 


vidence, 


8 


8 


A 


E . 
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„%% et, 
vidence, who the Madame le Brun here mentioned was; they think 
it proper to give the defender an opportunity of examining and 
reporting to Fee Lordſhips the real fact with regard to this ar- 
ticle. 

The petitioners do aver, from the moſt certain and unqueſtion- 


able information, That the Madame le Brun here referred to in Mr 
Delamarre's book, was a Madame le Brun, wife of Mr le Brun no- 


tary at Vernon in Normandy, where ſhe and her huſband are till 


living: 


That in the month of February 1750, this woman went to Paris 


to get a young child of hers, about three years old, cured of a 
polypus in the noſe, which had happened to the child in its reco- 
very from the ſmall pox; and that this Madame le Brun lodged 


in in the Quinze Vingt in the neighbourhood of Louis Pierre 


Delamarre's place of reſidence: 
That Mr le Brun applied to a ſurgeon of the Hotel Dieu to per- 
form the operation, which he declined ; but recommended Louis 


Pierre Delamarre to him to take care of the child ; which he did, 


for a very conſiderable time : 
- That the ſum entered in Delamarre's book, as received 2oth 
May 1750, was a ſum received from this Madame le Brun. i 
It was not till after the proof was cloſed, that the petitioners 
got intelligence of this Madame Le Brun, and her connection with 
Mr Delamarre; and they were led to it in the following manner. 
Upon examining Delamarre's account-book, they obſerved 


written upon the laſt page of it theſe words, of Delamarre' 8 wri- 


Bart: 
_ Monſieur Le Brun, Notaire Conſciller du Roy a Vernon, le 
« 15 Avril 1750.“ 


Upon this it occurred, that this man might poſſibly know 


ſomething about the article of 260 livres received by Mr Delamarre 
from Madame Le Brun on the 20th May 17 50. Upon this con- 


jecture, Mr Doutremont, who had ſome acquaintance at Vernon, 


wrote a letter, in November 1765, to the Abbe de la Motte, who 


reſides at that place, and deſired him to make inquiry at Mr Iz: 
Brun notary there ; and in this manner the particulars before 1 men- 


tioned were . 


As no mention was made at che oleadings of this anticls} in De- 


lamarre's book, the petitioners imagined, that the defender's coun- 
tel had either been ſenſible that it ee no attention, or had 


learned, 
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at it related to Madame Le Brun at Vernon, other | 

otice would have been taken of it in the purſuers memorial. 
Theſe are all the particulars with which the petitioners think it 
neceſſary to trouble your Lordſhips, though they would . by no 
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mearis from thenck have it to be underſtood, that they acquieſce 
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im all che other facts aſſerted in the defender's memorial; with re- 


o 


d to Which, they only. requeſt in general, that ſo far only they | 
may be credited, as they are ſupported by che n 


% - 
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ay it therefore pleaſe your Lordſhips, to allow the letter 
une Douglas to Lord Milton, with the two le | 
* | ging 0 Mr Archibald Stuart, to be recerved into proceſs, and ; 

e a part of the Proc; and fi ur ther, to allow the-petitioners to 
ut into your Lordſhips boxes, againſt the firſt-box-day of the enſuing | 

vacation, their obſervations upon the facts above ſtated.” 8 
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Upon the 16th day of March 1767, and between the hours of 
ten and twelve of the clock before noon, I Patrick Robertſon, clerk 


* 


to Mr Andrew Stuart writer to the ſignet, doer for the petitioners, 


gave a full copy of this petition to Mr Charles Brown writer to the 


figner, doer for Archibald Douglas, Eſq; perſonally, with a note 
indorſed thereon, bearing, That copies of this petition were to be 


2 
* 


put into the Lords boxes this day, in order to be adviſed by their 
Lordſhips to-morrow. This I did, before theſe witneſſes, Matthew 
Dickie and John Welſh, both writers in Edinburgh. 


